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FEDERAL ELECTION COMMISSION : 

Washington, DC 20463. , 

. .  
. .  

. . .  
. .  

Bv First Class. Mail 

Allison R. Hayward, Esquire 
Bell, Mchdrews ,  Hiltachk & Davidian 
455 Capitol Mall, Suite 801 
Sacramento, CA 95814 

. .  

. .  . .  

I RE: MUR4919 ' 

I .  

. Charles Ball 'for 'Congress 
and Justin Briggs, as treasurer . 

Dear Ms. Hayward: 

On August l g j  2002, the Federal Election Commission accepted the signed conciliation . 

agreement and first payment of $7,000 toward the $24;000 civil penalty submitted on behalf of ' . 

your clients; Charles Ball for Congress and Justin Briggs, as treasurer, in settlement of a violation 
of 2 U.S.C. $6 441h and 441d, provisions of the Federal Election Campaign Act of 1971, as 
am,ended ("the Act"). Additionally, the Commission determined to close its file in this matter as 
it pertains to your clients. 

Enclosed you will find a copy of the fully executed conciliation agreement for your files. 
The agreement will become pait of the public record after this matter has been closed with 
respect to all respondents involved. Pursuant to the agreement, there are five remaining 
consecutive monthly payments of $3,400. The first payment is due on or before September 27, 
2002, and the subsequent payments are due within 30 days of each previous payment. 

The confidentiality provisions of 2'U.S.C. 8 43.7g(a)( 12)(A) remain in effect, as this. 
matter i s  still open with respeGt to another respondent. The Commission will notify you when 
the entire file has been closed. if you'have any questions,'please contact Dominique.Dil1enseger . "  ; 

. .  

at .(202) 694- 1650.' . . .  

. .  
. . '  .Sincerely, 

. .. 
Doniinique Dillenseger . . 

. .  

Attorney . .  
. .  

. .  . .  

. . .  Enclosure. 
. Conci 1 ia t io 11 Agreement: 



0 ” 
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BEFORE THE FEDERAL. ELECTION COMMISSION 

In the Matter of 1 .. 

’ 1 .  
CharlesBall for Congress . . ) ’  ’ 

. .  

. MUR 4919 
Justin Briggs, as treasurer 

. .  
. ’ .  CONCILIATION AGREEMENT . , ’ ’ 

. .  
‘I :- 
8. .. - - .. 5.2 i 

This’ matter was initiated by the Federal Election Commission (“Commission”), pursuant to . . .  
. .  . 

. .  
. .  

information ascertaiiled in the normal course of carrying out its supervisory responsibilities. The 
. .  . 

Commission found probable cause to believe that Charles Ball for Congress (“Ball campaign”) 
. .  

knowingly and willfully violated-2 ‘U.S.C. & 44111 aiid 441d(a). The Cogrnission’also ‘found 

probable cause to believe that Justin Briggs, treasurer of the Ball campaign, violated 2 U.S.C. 

03 441h and 441d(a). 

NOW, THEREFOREy the Commission and the Ball campaign and Briggs (“Respondents”), 

having duly entered into conciliation pursuant to 2 U.S.C. 5 437g(a)(4)(A)(i), do hereby agree as 

fo 11 ow s : 

I. 

’ 

- The Commission has jurisdiction over the Respondents and .the subject-matter of this 
. .  

proceeding. . , 

IT. ’, ’ Respondents have’had a reasc~able opportucity to demonstrate that no action should .. 

. .  

. .  . .  be taken in this matter. . 1 .  

. .  . 

. .  
. . TII. KesponcientS enter voIui:liariI jf iiitc this agi-eeil?ei-il.\Yith t!ie Commission. 

. .  

. .  . .  

’ ’ I\’. The pertinent hts’ i i i  tliis,niatter circ as 5 1 1 0 ~ ~ :  . 
. .  

. .. 

’ . 1. Charles Ball for Congress .is a political co,nimittee within the meaning of 2 U.S.C. 

5 43 1 (3), and the authorized coninlittee ofChsrles Ball, who ran’for Congress in Califomi’i’s 

’ , 

. .  

, 

. .  
. .  

1 o th . Conyr:c.ssiona!.,~is:I.icr iii I 39s. . 
. .  

. .  
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2. Justin Briggs is the treasurer of Charles Ball for Congress. 

3. The Federal Election Campaign Act of 197 1, as amended (“FECA”), provides that 

no person who is a candidate for federal office or employee or agent of such candidate shall 

fraudulently misrepresent any committee or organization under his control as speaking or 

writing for or on behalf of any other candidate or political party on a matter which is damaging 

to such other candidate or political party. 2V.S.C. 5 441h(l). . .  

4. ’ The FECA states that whenever any person makes an expenditure for the purpose of 

financing a communication expressly advocating the election or defeat of a clearly identified . ’ 

candidate through direct mail or any type of general public political advertising, such 

. 

coiiiniunication must state specific infoimation concerning who authorized and paid for the 

,communication. 2 U.S.C. 8 441d(a). 

5. The.FECA explicitly provides that the Commissioii may find that violations are ’ ’ . ’ 

knowing and willful. 2 U.S.C. 5 437g(a)(5)(B). The knowing and willfbl standard requires 

knowledge that one is violating the law. Federal Election Commission v. J0hn.A. Draiitesi for 

Congress Conzmittee, 640 F. Supp. 985 (D. N.J. 1986). A knowing and willful violation may 

be established by “proof that the defendant acted deliberately and with knowledge that the 

representation was false.” United States v. Hopkins, 91 6 F.2d 207, 214 (5th Cir. 1990). An ’ ’ 

inference of a knowing and willful violation may be drawn “from the defendant’s elaborate 

’ scheixe for disguising” their actions 21id tln:  they “d~.libPra‘;elj;-con\reyed infonixition they ’ 

knew ‘to be fidsc to the Fedtral Election Coiii:xissioii.’‘ Ai? zt 2 1 4 . 2  15. “It Iias Iot-ig,been 

recognized that ‘efforts at concealment [may] be reasonably explainable only in temis ‘of 

. .  

niotivatioii to evade’ lawful ob!igatioiis.” Id. at 2 14 (ciiing Iitgimz v. Uiiited Stutes, 360 U.S. 

672,679 (195?j). 
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6 .  During 1998, Charles Ball challenged Representative Ellen Tauscher in the general . ’ 

election for Califoniia’s 1 Oth Congressional District. Charles Ball hired Michael Mihalke ‘of 

Brabender Cox as its general consultant. At Pdihzke’s reco;nii;eiiciation, Charles Ball hiced 
. .  

Adrian Plesha as’campaign manager. Plesha hired Christian Marchant as deputy campaign 
. .  

manager and Heather Patterson as finance director. Plesha hired Stevens Printing as the. 

campaign’s major printing firm. Stevens Printing retained’heland Direct Mail (“Ireland ’ 

. 

Direct”) as its mail-house for most Ball campaign services. Plesha . .  retained Jeff Butzke and ’ 

. 

1 5 5  ..* - ... - 
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9 

: ., i 
::4c g-< f 

- -. 
T:. 

his firm, Direct Impact Marketing Services (“Direct Impact”),’ for: phone banks., ‘ 

. .  

. . 7. On October 31, 199S,.juSt three days before the election, tile Ball caniyaigli’s 

vendor distributed approximately 40,000 letters to Democratic, households in California’s 1 O‘h 

, Congressional District. The one-page letters were typewritten on the personalized letterhead .I. 

stationary of the “East .Bay Democratic Committee.” The letters attempted to portray the 

“East Bay Democratic Committee” as a local committee of the Democratic Party. The letters 

contained a fa!se address, and ,carried the name George Miller as the signatory.. (Congressman 
. .  

. . .  . . George Miller represents a neighboring congressional district and is a strong, supporter . . .  of . .  
, 

Tauscher.) The letters urged Democrats not to vote for Tauscher, yet contained no disclaimer 

identifying who paid foi them ‘or whether ,they were authorized by any candidate or c,ommittee.’ 

.: 

. .  . .  The text of the letters isxeproduced below. 
. .  

. .  

. .  
. .- 

A 
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. IMPORTANT MESSAGE! 

November Is', 1998 . 

' Dear fellow Democrat, 

Election day is'drawing near and it is crucial that we support tlie Democratic team. The Republican party and big 
business will stop at nothing to derail our positive agenda for working families.. 

Each year we provide you with the slate of our Democratic team we are supporting. This year we have done the' . 

same for all major candidates in the East Bay who have been supportive of our President, Bill Clinton, and the goal. 
of our party including 100,000 .new teachers, 8 Patients Bill of R.ights and protection of Social Security. 

However, a s  loyal Democrats, we find it very troubling that Rep. Ellen Tauscher abandoned President Clinton and , 

the Party when she voted with the Republicans to launch an Impeachment Inquiry in tlie personal.life of a truly 
great President who has accomplished so much for the Deniocratic Party and .working families. . 

I t  is with regret that we will not be supporting the re-election of Rep. Ellen Tauscher because of her votes against. 
the President and against our Party. Mer voting with the Republicans on issues such as the impeachment inquiry,,,. 
stealing from.Socia1 Security for tax cuts for the rich and minimum wage'nisrke her unacceptable to us. ' 

. .  

. .  

We ho iv  that many. Democrats have chosen to send her a message by not voting for her o r  against her on 
November 3rd because of her abandonment of the party. Ttiey 1,iSve clivsen simply not to vote for either candidate 
in the race for Congress. 

Arid w!:ik we have choscn,nuf to f q e t  I!c+n- Ellen Triuscher turned her hack on. our  party we ask that you 
remember to support'our Democratic tcarii for the otlicr Cifi'iccs on the ballot 0 1 1  Efcctioil Day. U1;for.t UilPfCl?, we 

' 

. h+ve been left with no choice but to send Ellen Tauscher a message. Because she abandoned us, w e  are abandoning 
her. 

. .  
. .  

W'e could not support her opponent. And'Ellen Tausclier wit! win re-election. But it  ,is critical that she receive tlie 
message loud, and clear. She must support our President to enjoy our support. Not voting for her is,tlie best way 

. 
. for her to receivc this message. 

Thanks for remembering to suppoEt our other loyal Democrat c,andidates.on tiie.baI1ot on Tuesday. 

s i I1 c c re! y 

George h'lillcr 
East:.Bay Democratic Chairman 
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8. On the’saxne day the mailing was received, the Ball campaign’s consultant placed 

thousands of calls to registered Democrats in California’s 10‘” Congressional District claiming 

to be from the “East Bay Democrat Committee.” The calls contained a message similar to the 

. 

: 
. .  . 

. mailings and urged voters not to vote for Ellen Tauscher. The script for the phone bank 

. .  . .  
,‘stated: 

Hi, I’m calling for the East Bay Democrat Committee, representing all Democrats in the East Bay, 
to.remind you to vote for our Democrat Team on ’Tuesday. But we are not endorsing Ellen, 

. . Tauscher for Congress. Ellen.voted with Newt Gingrich and the Republican Congress to continue 
. the impeachment process of President Bill Clinton. 

. 

We could’ never support her opponent, but since, she did not ,support our President - w e  are not 
supporting her. Thank you. Goodbye. 

, . 

9. A Ball campaign computer was used to compose the mailing set out in Paragraph 

7. The hard drive of the Ball campaign computer formerly. assiped to Plesha contained a - ’ .  . 

draft of the “East Bay Democratic Coiiimittee” mailing with a creation date of October 23, 

1998. That is several days before the date on the mailer, November 1 1998, and the date 

.when tne mailer was distributed. The hard drivd of the Ball campaign’s coiiiputer also 

contains a copy of the’sciipt for the phone script set out in Paragraph 8. The hard drive of the 
. -_ -. . . . - -. . . .. , . 

’ 

Ball campaign’s computer shows a creation date for the phone script of October 3.1, 1998, 

which is prior to when tlie calls were made. 
. .  

L . .  
. .  

10.. The’ Bd l  caiiipziign, acting througii, its agent Adrian-P1esha;hired Stevens Printing 
. .  

to p!-ovidc the mailing 3il.d BL~tske arid his, conlpaiiy Direct !.mp?cr to arr~igc: tk phone b&. . 

. .  
. .  . ... . ._ . 

‘ 11. Plesha sent a copy of the “East Bay Democrat Committee” phone script to Butzke ’ 

via electronic mail message 011 October 30: 199S, at 1 1 :2 1 PM eastem time. Plesha’s ernail 
. .  

.. . rcfe.rs to an attached telephonescript. ‘Butzke/Direct h p a c t  and its subcontractor provided‘the 



.G 

. 
’ Commission with a copy of a script that is identical to the one found on the Ball campaign’s . ’  

. .  
computer. . . 

12. A Ball campaign coiiipuier also contains. two emails sent by former Ball campaign 

Deputy Campaign Manager Marchant to Plesha on October 30, 1998. In,the emails, Marchant 

forwarded to Plesha copies of Democratic voter lists for. Alameda and Contra Costa counties, 
I .  

the counties that make up California’s 1 Oth Congressional District. Marchant states that Plesha 

directed him to retrieve these lists from a database maintained . .  in the Ball campaign’s 
. .  

.Pleasanton campaign office and to ‘forward them to Plesha at the campaign’s headquarter& 
’ 

’ . 

. .  . 

Walnut Creek. The .modification date 011 these attaclmsents is October 30, 1998, and the time 

listed on these attachments is several’hours prior to’that of the “East Bay Democrat 

Committee’,’ telephone script.. These voter lists match the lists that the Commission obtained : ’ 

from the .subcontractor hired by Direct Impact. The voter lists contain the names, addresses 

. .  

. 

. .  . .  

. 

and phone numbers of persons who had filed complaints with state authorities about the “East 

Bay Democratic Committee” calls andor mailings, . .  . 

. .  

. 13. The Ball campaign, acting though its agent Adrian Plesha, covertly arranged and. ‘ . . _  . .  

financed the “East Bay Democratic Committee” imiling.’ While the Ball campaign routinely’ 

used its, postal permit for bulk mailings, to: disguise its involvement in the ‘‘East. Bay 

Democratic Committee’.l mailing, it med only first class stamps. Ball.campaign records 

, 
Stevens Printing in connection with the Ball c.ampaign’s direct mail, issued six iiivoiccs 

“ 

ieiated to ai abscntee ballot k i l e r  .to Stevens Printing. The total nuis$xr ofii?voiced pieces . 
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was 58,110. However, Stevens Printing's invoi 

105,000 envelopes. 

es to the Ball campaign r fl ct an order of 

14. Greg Holiinaii, the owner of Ireland Direct, offered coiiipelling evidence that'the 

Ball campaign was responsible for the East Bay niaiIing, and that the Ball campaign went to 

great efforts to conceal that involvement. Hollman states that just before election .day in 

November 1998, the owners of Stevens.Printing, Jeff and Steve Clark, asked his company to 

handle a 40,000-piece mailing. The Clarks told HoIIman "you don't want to know anything 

about [the mailing itself)." Stevens Printing indicated that they did not want any record of the . , . 

job. Hollman states that the Clarks instizlcted liini not, io issue an invoice and to accept ' . . : 

payment in cash. They further instructed Hollnian to return. any spoils (misprinted or 

. .  
- .  

damaged mailers) to Stevens Printing. 

15. Charles Ball for Congress, acting through its agent AdrianPlesha, is responsible . .. 

, for the fraudulent mailing and phone bank put out under the guise of the "East Bay 

Democratic Committee" and designed to suppress votes for Ellen Tauscher in the 1998 

general election. 

1G. The approxim&tely 40,000'Ietters and 1O;OOO phone calls violated 2. U.S.C. 

3 44111. The creators of the communications, a candidate's'campaign committee, knowingly . 

. .  

. . 

made. a false representat.ion by pretending to be an official .Democratic Party organization 

c;iIled the ''East Bzy De:;ior,r;!tk [or Dexocrar] CGilli?lit'teC." The letters stated .that the ' 

. .  

coininittee was "Xepreseiiting All De:ncr=rm i n  'ik Easi Bay." Tc bolsier fhis deception, t i x  
. ... . .  . 

. mailing used the nanle George Miller as the signatory of the letter. Miller is a !vell-known 

Democratic Congressman in a neighboring district, which is also within the area knowi~ as 'the 
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Committee” appear to be a legitimate local branch of the Democratic Party. The 

? 

coniinunications were targeted to Democrats and made it appear as if a local committee of the 

Democratic Party and a locai Deinocratic leader were advocatirig abandoiment of a 
. .  

. 

Democratic member of Congress in the recipients’ district. The communications were 

damaging to the Democratic Party, to Representatives Tauscher and Miller because they 

conveyed to registered Democrats that a local committee and congressman of that party 

believed that the nominee had abandoned the party, and urged recipients not to vote for the 

Democratic candidate in an ‘election that ,was just days away. . .  

. .  . 
. .  

17. The. approximately 40,000 letters disseminated by a conintercia1 vendor . .  urged 
, .  

registered’Democrats iiot to vote for’ Tauscher.’ The communications constitute “general 
-..a- :. .- - .. . 

’ public advertising,” but lacked disclaimers required of express advocacy communications, in 

violation of 2 U.S.C.’ 4’441d. , 

;;lr 
1% 
. I-  

I ;: 
, .  . .  

18. The violations in this matter were knowing and willful. To avoid being identified ’ . 

as the true sponsor, the Ball campaign, acting through its agent Adrian Plesha, .purposely 

omitted the required statements indicating who paid . for . .  and . sponsored .. these communications. 

To hide the source of tlie mailing, the Ball campaign used stamps rather’than its postal meter. 

It also used a phony return address. The Ball canipaig’s vendors, acting pursuant to Plesha’s : ’ 

instructions, hid any link between these conimunications and tlie Ball campaign. All the 

“spoiis” were returned to Steiens . .  Print iq  to 1eaw 110 traces of t k  job; . Phony invoices also 

.’ 

. 

. ’ 

. .  
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19. When confi-onted with the Commission’s findings, Pleslia submitted a sworn 

statement absolutely denying any involvement in or knowledge of the communications. 

Specificaiiy, iii  an October 16, 2000 sworn resyoiise, Yiesim states that hz first saw the “East 
. .  

Bay Democratic Committee” letter when a reporter contacted the campaign about it. 
. I .  

Moreover, Plesha swore that he ‘‘did not create, edit, review, approve, authorize, finance or 

.disseminate this [East Bay Democratic Committee] document.’’ He also swore that he “did ’ 

not approve, authorize,, or finance a,phone bank or calls like those you’have.described.” There 

is overwhelming evidence that these sworn statements are false. Thus, the knqwing and . 

willful nature of these vicizfioiis caii be inferred fi-ani the efforts to iiiipeae-alii obsiruct the 

Commission’s investigation by submitting false statements under oath. 

V. 

disseminathg .direct mail and phone bank communications fraudulently misrepresenting itself 

. .  . .  

. 1.. Charles Ball for Congress knowingly and willfully violated 2 U.S;C. § 441h by . 
’ 

I .  

. .  
. 

as the local committee of the Democratic Party and caiididate on a matter damaging to that 

Party and candidate,, Le. .urging recipients not to vote for the Party’s nominee. . . 

2..-Charles Ball for Congress knowingly and willfully violated 2 U.S.C. 5 441d(a) by . .  

failing to place disclaimers on direct. mail pieces urging the. defeat of Ellen Tauscher. 
. .  

3: Justin Briggs, treasurer of the Ball campaign; vioiated 2 U.S.C. $5 441d(a) and , 

’ 

. .  

44 111. 
. .  

Charles Ball will pay the civil penalty ,to the Fedei:al Election Commission for Respondents’. 

\riolatioIis o f 2  U.S.C. $5 44 i 11 and 441 d(a). Such pen2lt.y dial! be paid in 6 iiistaiirueiits as fo1lo.w~: 

. .  
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8%. 
a 7  

.. .. 

1. One initial payment of Seven Thousand Dollars ($7,000) due upon the signing of this 

. .  agreement; 

2. Thereafter, no more than 30 days fiorii the date this agreement becomes effective, five . 

consecutive monthly installment payments of Three Thousand Four Hundred Dollars ($3,400) each; 

3. Each such installment shall be paid within 30 days of the previous installment; 

4. In the event that any installment payment is not received by the Commission by the fifth 

day of the month in which it becomes due, the Commission may, at its discretion, accelerate the 

remaining payments and cause the entire amount to become due upon'ten days written notice to the 

Respondents. Failure by tlie Cornmission to accelerate .the paynents with regard i j  my cverdue 

installment shall not be construed as a waiver of its right to do so with regard to future overdue 

installments. . . , . . .  

.. . . .. . .  
5 .  Respondents agree to cease and desist from committing or causing any:violation of 

2 U.S.C. 50 441d(a) and 441h. . . .  

Vn..  .The Commission, onrequest of anyone filing a complaint under 2 U.S.C. 8 437g(a)(l) 
. .  

concerning the matt.ers at issue herein or on its own motion, may review compliance with this agreement. 
. . . . . . . 

If the Commission believes that this. agreeiiient or any requirement thereof has been violated, it may 

institute a civil action for relief in the United States District Court for the Disirict of Columbia. 

VIII. This agreement shall become effective as ofthe date that all parties hereto have' . 

. .  .. 

executed same and the Co~~~~i-iission has q?proved the cnliie agreen;cnt. 
. .  

. .. .- . .- . 



enfcmxable. 

A.ssxi.ate General Ccunse'f v. . 

' . farEnfbrcement 
. .  

A!iison FL Hayward . ' . Date 
Attorney, Charles Ball for Congress 
, 

. .  

P . R ~  Just,iri Scggs, zs treasurer 

. .  


